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D. The Secondary Meaning Problem

The Second Circuit’s finding in Forschaer that “Swiss Army knife” was not geographically descriptive ended the court’s
mgquiry into the false designation of geographic origin claim. But this opinion implies that if Forschner had made out a case
of geographic deseriptiveness. it still would have had to show secondary meaning in order to receive § 43(a) *563
protection.” If the court wanted to be faithful to Adbererombie, this resull seems unavoidable.™ Indeed, it would make no
sense to apply the Abercrombie framework while jettisoning inquiries into secondary meaning. If the secondary meaning
inquiry were abandoned, there would be no practical distinction in the way that generic and deseriptive marks arc treated, for
neither would ever be entitled to protection. Therefore, even though the court in Forsehmer did not address the secondary
mecaning issue, its Abercrombie analysis requires it to inquire into secondary meaning in a falsc designation of geographic
origin case that did involve a geographically deseriptive designation.

The following hypothetical illustrates the problem with this result: suppose that the pocketknives in question in Forsclier
had always been labelled “Swiss knile” rather than “Swiss Army knife,” and suppose lurther that 100 Swiss companies
made the knives The Serand Cirenit ctatad in dicta that cich an annsllation wenld cant ac asnaranhically descriptive.
Under this scen Submitted to Naresuan University wiss knife” had
acquired sccond > ss knife” with a
single, though : ed there was a
single manufac he name of that
manufacturer. Because submitted papers remain the intellectual property of their authors, instructors, and
respective institutions, we are unable to show you the content of this paper at this time. If you

Tn this hypothet would still like to view this paper, your instructor may be able to request permission to view ary meaning. In
general, imposii the paper from the instructor to whom the paper was originally submitted likely it is that
relief will be gr: 1ers are told the
ll'lllh."‘ Jn lht‘ hypULllCIlC:ll, @ CULSULIET WY DUYS @ CIHIESE=L IS RIS OSSN OWIsE KIS dlll DEleves T.hal Lhe kllife iS
from Switzerland will suffer the same harm whether there are 100 Swiss producers or only two. In order to provide the same
relief in these two instances, § 43(a) must remain distinct from § 2 and its sccondary meaning requirement.
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